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(2) The employee’s receipt of com-
pensation does not violate any of the
limitations and prohibitions on hono-
raria, compensation or outside earned
income contained in this part; and

(3) Neither the teaching activity nor
the employee’s receipt of compensation
therefor will violate applicable stand-
ards of conduct or any statute or regu-
lation related to conflicts of interests.

(e) Determination and authorication.
The determination by the designated
agency ethics official to grant or deny
authorization to engage in teaching for
compensation shall be in writing and
shall be final. The authority of the des-
ignated agency ethics official to au-
thorize compensated teaching may not
be delegated to any person other than
the alternate designated agency ethics
official described in §2638.202(b).

PART 2637—REGULATIONS CON-
CERNING POST EMPLOYMENT
CONFLICT OF INTEREST

Subpart A—General Provisions

Sec.
2637.101 Purpose and policy.
2637.102 Definitions.

Subpart B—Substantive Provisions

2637.201 Restrictions on any former Govern-
ment employee’s acting as representa-
tive as to a particular matter in which
the employee personally and substan-
tially participated.

2637.202 Two-year restriction on any former
Government employee’s acting as rep-
resentative as to a particular matter for
which the employee had official responsi-
bility.

2637.203 Two-year restriction on a former
senior employee’s assisting in rep-
resenting as to a matter in which the
employee participated personally and
substantially.

2637.204 One-year restriction on a former
senior employee’s transactions with
former agency on a particular matter, re-
gardless of prior involvement.

2637.205 Limitation of restrictions of 18
U.S.C. 207(c) to less than that whole of a
department or agency.

2637.206 Exemption for scientific and tech-
nological information.

2637.207 Exemption for persons with special
qualification in a technical discipline.
2637.208 Testimony and statements under
oath or subject to penalty of perjury.
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2637.209 Partners of present or former Gov-
ernment employees.

2637.210 Officials of a State; officials of cor-
porations created by an Act of Congress
and public international organizations.

2637.211 Standards and procedures for desig-
nating senior employee positions pursu-
ant to 18 U.S.C. 207(d).

2637.212 Administrative enforcement pro-
ceedings.

2637.213 Effective date of restrictions.

2637.214 Separate statutory agencies: Des-
ignations.

2637.215 Separate components of agencies or
bureaus: Designations.

2637.216 ‘‘Senior Employee’ designations.

AUTHORITY: 5 U.S.C. App. (Ethics in Gov-
ernment Act of 1978); 18 U.S.C. 207 (1988).

SOURCE: 45 FR 7406, Feb. 1, 1980; 45 FR 9253,
Feb. 12, 1980, unless otherwise noted. Redes-
ignated at 54 FR 50231, Dec. 5, 1989.

NOTE: The post-employment conflict of in-
terest restrictions of 18 U.S.C. 207 were sub-
stantially revised effective January 1, 1991,
by the Ethics Reform Act of 1989, Pub. L.
101-194, 103 Stat. 1716, with technical amend-
ments enacted by Pub. L. 101-280, 104 Stat.
149 (1990). The Office of Government Ethics
has published substantive guidance for the
executive branch concerning the amended
version of 18 U.S.C. 207 in part 2641 of this
subchapter. This part 2637 will continue to
provide guidance concerning the previous
version of section 207, which will continue to
apply to individuals terminating Govern-
ment service prior to January 1, 1991.

EDITORIAL NOTE: The following index of
paragraphs is provided for the convenience of
the reader:

Subpart A—General Provisions

Sec.
2637.101 Purpose and policy.
(a) Authority.
(b) Consultation with the Attorney Gen-
eral.
(c) Policy and limitations.
2637.102 Definitions.
(a) Statutory definitions.
(b) Interpretative definitions.

Subpart B—Substantive Provisions

2637.201 Restrictions on any former government
employee’s acting as representative as to a
particular matter in which the employee
personally and substantially participated.

(a) 18 U.S.C. 207(a).

(b) Representation.

(1) Attorneys and agents.

(2) Others.

(3) Appearances; communications made
with intent to influence.

(4) Government visits to other premises.

(5) Elements of ‘““influence” and potential
controversy required.
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(6) Assistance.

(7) Project responses not included.

(c) “Particular matter involving a specific
party or parties’’.

(1) Specific matters vs. policy matters.

(2) Technical matters.

(3) Relationship of personal participation
to specificity.

(4) The same particular matter must be in-
volved.

(5) United States must be a party or have
an interest.

(d) ‘‘Participate personally and substan-
tially”’.

(1) Basic requirements.

(2) Participation on ancillary matters.

(3) Role of official responsibility in deter-
mining substantial participation.

(e) Agency responsibility in complex cases.

2637.202 Two-year restriction on any former

government employee’s acting as representa-
tive as to a particular matter for which the
employee had official responsibility.

(a) 18 U.S.C. 207(b)(1).

(b) Official responsibility.

(1) Definition.

(2) Determining official responsibility.

(3) Ancillary matters and official responsi-
bility.

(4) Knowledge of matter pending required.

(5) Self-disqualification.

(c) ‘“‘Actually pending.”’

(d) Other essential requirements.

(e) Measurement of two-year restriction
period.

2637.203 Two-year restriction on a former sen-

ior employee’s assisting in representing as to
a matter in which the employee participated
personally and substantially.

(a) 18 U.S.C. 207(b)(ii).

(b) Limitation to ‘‘representational’” as-
sistance by ‘‘personal presence’’ at an ap-
pearance.

(c) Managerial and other off-scene assist-
ance.

(d) Representational assistance.

(e) Measurement of restriction period.

(f) Other essential requirements.

(g) General examples.

2637.204 One-year restriction on a former sen-

ior employee’s transactions with former
agency on a particular matter, regardless of
prior involvement.

(a) 18 U.S.C. 207(c).

(b) Transactions exempted from 18 U.S.C.
207(c).

(c) No prior involvement required.

(d) Specific parties unnecessary.

(e) Element of controversy or influence re-
quired.

(f) Agency activity or interest in matter.

(g) Application or proposals for funding of
research.

(h) Personal matters.

(i) Statements based on special knowledge.

(j) Measurement of one-year restriction pe-
riod.
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2637.205 Limitation of restrictions of 18 U.S.C.
207(c) to less than the whole of a depart-
ment or agency.

(a) Authority.

(b) Distinctions between 18 U.S.C. 207(e)
and 207(d)(1)(C).

(c) Separate Statutory Components.

(1) Procedure.

(2) Standards.

(3) Effect of designation.

(d) Separate nonstatutory components.

(1) Procedure.

(2) Standards.

(3) Effect of determination.

2637.206 Exemption for scientific and techno-

logical information.
(a) Exemption.
(b) Necessary information.
(c) Intent to influence.
(d) Expert testimony.
(e) Agency responsibility for procedures.

2637.207 Exemption for persons with special
qualifications in a technical discipline.

(a) Applicability.

(b) When appropriate.

(c) Certification authority.
(d) Agency registry.

2637.208 Testimony and statements under oath

or subject to penalty of perjury.
(a) Statutory basis.
(b) Applicability.
(c) Statements under penalty of perjury.

2637.209 Partners of present or former govern-

ment employees.
(a) Scope.
(b) Imputation.

2637.210 Officials of a state; officials of cor-
porations created by an act of Congress and
public international organizations.

2637.211 Senior employee designations.

(a) Definitions.

(b) Designation procedures.

(1) Positions at GS-17 and 18 level, SES and
pay grades 0-7 and 0-8.

(2) Standards for designation and exemp-
tion.

(3) Senior Executive Service.

(4) “Rate of pay”’.

(c) Differential designation.

(d) Fair notice of designation.

(e) ““Acting”’ or temporary positions.

(f) Special Government Employee.

(g) Publication.

(h) Computation of time.

(i) Position Shifting.

(j) Revocation of designations.

2637.212 Administrative enforcement

ceedings.

(a) Basic Procedures.

(1) Delegation.

(2) Initiation of administative disciplinary
hearing.

(3) Adequate notice.

(4) Presiding official.

(5) Time, date and place.

(6) Hearing rights.

(7) Burden of proof.

pro-
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(8) Hearing decision.
(9) Administrative sanctions.
(10) Judicial review.
(11) Consultation and review.
2637.213 Effective date of restrictions.
(a) Persons affected.
(b) Fair notice of substantive changes.
2637.214 Separate statutory agencies: Designa-
tions.
2637.215 Separate components of agencies or
bureaus: Designations.
2637.216 “‘Senior Employee’’ designations.

Subpart A—General Provisions

§2637.101 Purpose and policy.

(a) Authority. Section 401(a) of the
Ethics in Government Act of 1978 (the
“Act”), as amended by Public Law 100—
598 (Nov. 3, 1988), established the Office
of Government Ethics (““‘OGE”) as a
separate agency in the executive
branch, effective October 1, 1989. (OGE
was formerly a part of the Office of
Personnel Management (‘“‘OPM”’)). Sec-
tions 402 (a) and (b) of the Act, as
amended, provide that the Director of
the Office of Goverment Ethics (‘‘the
Director’) shall provide, in consulta-
tion with OPM, overall direction of ex-
ecutive branch policies related to pre-
venting conflicts of interest on the
part of officers and employees of any
executive agency as defined in section
105 of title b5, United State Code, and
shall propose, in consultation with the
Attorney General and OPM, rules and
regulations to be promulgated by the
President or by OGE pertaining to con-
flicts of interest and ethics in the exec-
utive branch. The purpose of this part
is to issue regulations prepared by the
Director which give content to the re-
strictions on post employment activity
established by title V of the Act (18
U.S.C. 207) for administrative enforce-
ment with respect to former officers
and employees of the executive branch;
generally to guide agencies in exer-
cising the administrative enforcement
authority reflected in section 18 U.S.C.
207(j); to set forth the procedures to be
employed in making certain deter-
minations and designations pursuant
to the Act; and to provide guidance to
individuals who must conform to the
law. Criminal enforcement of the pro-
visions of 18 U.S.C. 207 remains the ex-
clusive responsibility of the Attorney
General.

§2637.101

(b) Consultation with the Attorney Gen-
eral. In proposing these regulations,
the Director consulted with the Attor-
ney General as to the content of regu-
lations governing substantive prohibi-
tions as well as other matters. The At-
torney General has advised that such
regulations are consistent with his
opinion as to the interpretation of the
Act.

(c) Policy and limitations. These regu-
lations bar certain acts by former Gov-
ernment employees which may reason-
ably give the appearance of making un-
fair use of prior Government employ-
ment and affiliations.

(1) When a former Government em-
ployee who has been involved with a
particular matter decides to act as the
representative for another person on
that matter, such ‘‘switching of sides”
undermines confidence in the fairness
of proceedings and creates the impres-
sion that personal influence, gained by
Government affiliation, is decisive.

(2) Similarly, when a former high-
level employee assists in representing
another by personal presence at an ap-
pearance before the Government re-
garding a matter which is in dispute,
such assistance suggests an attempt to
use personal influence and the possible
unfair use of information unavailable
to others. Different considerations are
involved, however, with respect to as-
sistance given as part of customary su-
pervisory participation in a project
funded by a Government contract or
grant, since a former employee’s
knowledge may benefit the project and
thus the Government, and regular com-
munications with associates may prop-
erly be regarded as inherent in mana-
gerial responsibility. Such assistance,
when not rendered by personal pres-
ence during an appearance, is not cov-
ered by the statute.

(3) When a former Senior Employee
returns to argue a particular matter to
the employee’s former agency in the
period immediately following the ter-
mination of official employment, it ap-
pears that Government-based relation-
ships are being used for private ends.

(4) Former officers and employees
may fairly be required to avoid such
activities in the circumstances speci-
fied by statute and in these regula-
tions.
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(5) The provisions of 18 U.S.C. 207 do
not, however, bar any former Govern-
ment employee, regardless of rank,
from employment with any private or
public employer after Government
service. Nor do they effectively bar em-
ployment even on a particular matter
in which the former Government em-
ployee had major official involvement
except in certain circumstances involv-
ing persons engaged in professional ad-
vocacy. Former Government employees
may be fully active in high-level super-
visory positions whether or not the
work is funded by the United States
and includes matters in which the em-
ployee was involved while employed by
the Government. The statutory provi-
sions are not intended to discourage
the movement of skilled professionals
in Government, to and from positions
in industry, research institutions, law
and accounting firms, universities and
other major sources of expertise. Such
a flow of skills can promote efficiency
and communication between the Gov-
ernment and private activities, and it
is essential to the success of many
Government programs. Instead, only
certain acts which are detrimental to
public confidence in the Government
are prohibited.

(6) Departments and agencies have
primary responsibility for the adminis-
trative enforcement of the post em-
ployment restrictions found in the Act.
The Department of Justice may ini-
tiate criminal enforcement in cases in-
volving aggravated circumstances;
agency heads are required to report
substantiated allegations of violations
of 18 U.S.C. 207 to the Department of
Justice and the Director, OGE. It is es-
sential that title V of the Act be en-
forced so as to advance its objectives,
which include improvement in govern-
ment efficiency, equal treatment for
equal claims, greater public confidence
in the integrity of their government,
elimination of the use of public office
for private gain, and securing the in-
tegrity of the government’s policy-
making processes. Departments and
agencies should avoid enforcement ac-
tions that do not advance these objec-
tives but instead frustrate the Govern-
ment’s ability to employ the skilled
persons who are needed to make the
programs of the Federal Government

5 CFR Ch. XVI (1-1-06 Edition)

succeed. Special attention should be
given to the need to preserve the free
flow of expertise, especially in sci-
entific, technological and other tech-
nical areas, from private activities to
the government.

(7) The examples contained in these
regulations are intended to give guid-
ance, but are illustrative, not com-
prehensive. Each agency may provide
additional illustration and guidance in
its own regulations, consistent with
that contained herein, in order to ad-
dress specific problems arising in the
context of a particular agency’s oper-
ations.

(8) Agencies have the responsibility
to provide assistance promptly to
former Government employees who
seek advice on specific problems. The
Office of Government Ethics will pro-
vide advice, promptly, upon request, to
designated agency ethics officials in
such situations, but will first coordi-
nate with the Department of Justice on
unresolved or difficult issues.

(9) These regulations do not supplant
restrictions that may be contained in
laws other than 18 U.S.C. 207 and do not
incorporate restrictions contained in
the code of conduct of a profession of
which an employee may be a member.

[45 FR 7406, Feb. 1, 1980; 45 FR 9253, Feb. 12,
1980, as amended at 49 FR 33118, Aug. 21, 1984;
50 FR 1203, Jan. 10, 1985. Redesignated at 54
FR 50230, Dec. 5, 1989; 55 FR 27179, July 2,
1990; 55 FR 27933, July 6, 1990]

§2637.102 Definitions.

(a) Statutory definitions. The following
are defined terms which largely repeat
portions of the text of the statute.
They are set out here to permit a sim-
plified presentation of statutory re-
quirements in the regulations which
follow. Other definitions, which supple-
ment the statutory language, are listed
in paragraph (b) of this section and are
set forth in detail in the substantive
regulations.

(1) United States or Government means
any department, agency, court, court-
martial, or any civil, military or naval
commission of the United States, the
District of Columbia, or any officer or
employee thereof.

(2) Agency includes an Executive De-
partment, a Government corporation
and an independent establishment of
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the executive branch, which includes
an independent commission. (See 18
U.S.C. 6.)

(3) Government Employee includes any
officer or employee of the Executive
Branch (as defined in 18 U.S.C. 202 and,
e.g., 5 U.S.C. 2104 and 2105); those ap-
pointed or detailed under 5 U.S.C. 3374,
and a Special Government Employee,
but shall not include an individual per-
forming services for the United States
as an independent contractor under a
personal service contract.

(4) Former Government Employee
means one who was, and is no longer, a
Government employee.

(5) Special Government Employee
means an officer or employee of an
agency who is retained, designated, ap-
pointed, or employed to perform, with
or without compensation, for not to ex-
ceed 130 days during any period of
three hundred and sixty five consecu-
tive days, temporary duties either on a
full time or intermittent basis (18
U.S.C. 202).

(6) Senior Employee means an officer
or employee named in, or designated by
the Director pursuant to, section 207(d)
of title 18 U.S.C. to whom 207(b)(ii) and
(c) shall apply (See §2637.211 of this
part.)

(7T) Particular Government matter in-
volving a specific party means any judi-
cial or other proceeding, application,
request for a ruling or other deter-
mination, contract, claim, controversy,
investigation, charge, accusation, ar-
rest or other particular matter involv-
ing a specific party or parties in which
the United States is a party or has a di-
rect and substantial interest.

(b) Interpretative definitions. Other
terms defined and interpreted in the
substantive regulations are:

(1) Acting as Agent or Attorney: (See
§2637.201(b).)

(2) Actually
§2637.202(c).)

(3) Communicating with Intent to Influ-
ence: (See §2637.201(b).)

(4) Direct and Substantial Interest: (See
§2637.204(f).)

(b) Participate Personally and Substan-
tially: (See §2637.201(d).)

(6) Particular Matter Involving a Spe-
cific Party or Parties: (See §2637.201(c).)

() Particular Matter (without parties):
(See §2637.204(d).)

Pending: (See

§2637.201

(8) Official
§2637.202(b).)
(9) Rate of Pay: (See §2637.211(b)(4).)

Responsibility: (See

Subpart B—Substantive Provisions

§2637.201 Restrictions on any former
Government employee’s acting as
representative as to a particular
matter in which the employee per-
sonally and substantially partici-
pated.

(a) Basic prohibition of 18 U.S.C. 207(a).
No former Government employee, after
terminating Government employment,
shall knowingly act as agent or attor-
ney for, or otherwise represent any
other person in any formal or informal
appearance before, or with the intent
to influence, make any oral or written
communication on behalf of any other
person (1) to the United States, (2) in
connection with any particular Gov-
ernment matter involving a specific
party, (3) in which matter such em-
ployee participated personally and sub-
stantially as a Government employee.

(b) Representation: Acting as agent or
attorney, or other representative in an ap-
pearance, or communicating with intent
to influence—(1) Attorneys and agents.
The target of this provision is the
former employee who participates in a
particular matter while employed by
the Government and later ‘‘switches
sides” by representing another person
on the same matter.

[NOTE: The examples in these regulations
do not incorporate the special statutory re-
strictions on Senior Employees, except
where the terms ‘‘Senior Employee’” or
‘‘Senior” are expressly used.]

Example 1: A lawyer in the Department of
Justice personally works on an antitrust
case involving Q Company. After leaving the
Department, he is asked by Q Company to
represent it in that case. He may not do so.

(2) Others. The statutory prohibition
covers any other former employee, in-
cluding managerial and technical per-
sonnel, who represents another person
in an appearance or, by other commu-
nication, attempts to influence the
Government concerning a particular
matter in which he or she was in-
volved. For example, a former tech-
nical employee may not act as a manu-
facturer’s promotional or contract rep-
resentative to the Government on a
particular matter in which he or she
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participated. Nor could such employee
appear as an expert witness against the
Government in connection with such a
matter. (See §2637.208 for specific rules
relating to expert witnesses.)

(3) Appearances; communications made
with intent to influence. An appearance
occurs when an individual is physically
present before the United States in ei-
ther a formal or informal setting or
conveys material to the United States
in connection with a formal proceeding
or application. A communication is
broader than an appearance and in-
cludes for example, correspondence, or
telephone calls.

Example 1: An appearance occurs when a
former employee meets with an agency em-
ployee personally to discuss a matter; or
when he submits a brief in an agency admin-
istrative proceeding in his own name.

Example 2: A former employee makes a
telephone call to a present employee to dis-
cuss a particular matter that is not the sub-
ject of a formal proceeding. She has made a
communication.

(4) Government visits to others premises.
Neither a prohibited appearance nor
communication occurs when a former
Government employee communicates
with a Government employee who, at
the instance of the United States, vis-
its or is assigned to premises leased to,
or owned or occupied by, a person other
than the United States which are or
may be used for performance under an
actual or proposed contract or grant,
when such communication concerns
work performed or to be performed and
occurs in the ordinary course of eval-
uation, administration, or performance
of the actual or proposed contract or
grant.

(5) Elements of ‘‘influence’ and poten-
tial controversy required. Communica-
tions which do not include an ‘“‘intent
to influence’” are not prohibited. More-
over, acting as agent or attorney in
connection with a routine request not
involving a potential controversy is
not prohibited. For example, the fol-
lowing are not prohibited: a question
by an attorney as to the status of a
particular matter; a request for pub-
licly available documents; or a commu-
nication by a former employee, not in
connection with an adversary pro-
ceeding, imparting purely factual in-
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formation. (See also §2637.204(d) of this
part.)

Example 1: A Government employee, who
participated in writing the specifications of
a contract awarded to Q Company for the de-
sign of certain education testing programs,
joins Q@ Company and does work under the
contract. She is asked to accompany a com-
pany vice-president to a meeting to state the
results of a series of trial tests, and does so.
No violation occurs when she provides the
information to her former agency. During
the meeting a dispute arises as to some
terms of the contract, and she is called upon
to support Q Company’s position. She may
not do so. If she had reason to believe that
the contractual dispute would be a subject of
the meeting, she should not have attended.

(6) Assistance. A former employee is
not prohibited from providing in-house
assistance in connection with the rep-
resentation of another person.

Example 1: A Government employee admin-
istered a particular contract for agricultural
research with Q Company. Upon termination
of her Government employment, she is hired
by Q Company. She works on the matter cov-
ered by the contract, but has no direct con-
tact with the Government. At the request of
a company vice-president, she prepares a
paper describing the persons at her former
agency who should be contacted and what
should be said to them in an effort in in-
crease the scope of funding of the contract
and to resolve favorably a dispute over a
contract clause. She may do so.

(7) Project responses not included. In a
context not involving a potential con-
troversy involving the United States
no finding of a ‘‘intent to influence”
shall be based upon whatever influen-
tial effect inheres in an attempt to for-
mulate a meritorious proposal or pro-
gram.

Example 1: The employee of Q Company in
the previous example is asked to design an
educational testing program, which she does
and transmits it to the Government. This is
not prohibited despite the fact that her well-
designed program may be inherently influen-
tial on a question of additional funding
under the contract. She may not argue for
its acceptance.

(c) “Particular matter involving a spe-
cific party or parties’—(1) Specific mat-
ters vs. policy matters. The prohibitions
of subsections (a) and (b) of 18 U.S.C.
207, are based on the former Govern-
ment employee’s prior participation in
or responsibility for a ‘‘judicial or
other proceeding, application, request
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for a ruling or other determination,
contract, claim, controversy, inves-
tigation, charge, accusation, arrest, or
other particular matter involving a
specific party or parties” in which the
United States is a party or has a direct
and substantial interest. Such a matter
typically involves a specific proceeding
affecting the legal rights of the parties
or an isolatable transaction or related
set of transactions between identifiable
parties. Rulemaking, legislation, the
formulation of general policy, stand-
ards or objectives, or other action of
general application is not such a mat-
ter. Therefore, a former Government
employee may represent another per-
son in connection with a particular
matter involving a specific party even
if rules or policies which he or she had
a role in establishing are involved in
the proceeding.

Example 1: A Government employee formu-
lated the policy objectives of an energy con-
servation program. He is not restricted from
later representing a university which seeks a
grant or contract for work emerging from
such a program.

Example 2: A Government employee reviews
and approves a specific city’s application for
Federal assistance for a renewal project.
After leaving Government service, she may
not represent the city in relation to that
project.

Example 3: An employee is regularly in-
volved in the formulation of policy, proce-
dures and regulations governing depart-
mental procurement and acquisition func-
tions. Participation in such activities does
not restrict the employee after leaving the
Government as to particular cases involving
the application of such policies, procedures,
or regulations.

Example 4: An employee of the Office of
Management and Budget participates sub-
stantially on the merits of a decision to re-
duce the funding level of a program, which
has the effect of reducing the amount of
money which certain cities receive to con-
duct youth work programs. After leaving the
Government she may represent any of the
cities in securing funds for its youth pro-
gram, since her participation was in connec-
tion with a program, not a particular matter
involving specific parties.

Example 5: An agency attorney participates
in drafting a standard form contract and cer-
tain ‘‘standard terms and clauses’ for use in
future contracts. He is not thereafter barred
from representing a person in a dispute in-
volving the application of such a ‘‘standard
term or clause’ in a particular contract in

§2637.201

which he did not participate as a Govern-
ment employee.

(2) Technical matters. In connection
with technical work, participation in
projects generally involving one or
more scientific or engineering con-
cepts, in feasibility studies, or in pro-
posed programs prior to the formula-
tion of a contract will not restrict
former Government employees with re-
spect to a contract or specific pro-
grams entered into at a later date.

Example 1: A Government employee partici-
pates significantly in formulating the ‘‘mis-
sion need” of a project pursuant to OMB Cir-
cular No. A-109, and the award of a contract
to Z Company, the purpose of which is to
propose alternative technical approaches. He
is not barred, after leaving Government serv-
ice, from representing Q Company which
later seeks a contract to manufacture one of
the systems suggested by the Z Company.

Example 2: A Government employee, who
has worked for years on the design of a new
satellite communications system, joins C
Company. Later, the Government issues a
‘“‘request for proposals’ (‘‘rfp’’) to construct
the new system, which is circulated gen-
erally to industry. The employee proposes to
act as C Company’s representative in connec-
tion with its anticipated proposals for the
contract. He may do so. The satellite con-
tract became a particular matter when the
rfp was being formulated; it would ordinarily
not become one involving a specific party or
parties until initial proposals or indications
of interest therein by contractors were first
received. Moreover, if the employee’s work
for C Company were limited to the formula-
tion and communication of a proposal in re-
sponse to the rfp, it would not be prohibited
to the extent it involved a communication
for the purpose of furnishing scientific or
technological information to the Govern-
ment, exempt under 18 U.S.C. 207(f). See
§2637.206 below. (See paragraph (3) below as
to a case where the employee’s own partici-
pation may cause a different result.)

(3) Relationship of personal participa-
tion to specificity. In certain cases,
whether a matter should be treated as
a ‘“‘particular matter involving specific
parties” may depend on the employee’s
own participation in events which give
particularity and specificity to the
matter in question. For example, if a
Government employee (i) personally
participated in that stage of the formu-
lation of a proposed contract where sig-
nificant requirements were discussed
and one or more persons was identified
to perform services thereunder and (ii)
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actively urged that such a contract be
awarded, but the contract was actually
awarded only after the employee left,
the contract may nevertheless be a
particular matter involving a specific
party as to such former Government
employee.

Example 1: A Government employee advises
her agency that it needs certain work done
and meets with private firm X to discuss and
develop requirements and operating proce-
dures. Thereafter, the employee meets with
agency officials and persuades them of the
need for a project along the lines discussed
with X. She leaves the Government and the
project is awarded by other employees to
firm X. The employee is asked by X to rep-
resent it on the contract. She may not do so.

(4) The same particular matter must be
involved. The requirement of a ‘‘par-
ticular matter involving a specific
party’’ applies both at the time that
the Government employee acts in an
official capacity and at the time in
question after Government service. The
same particular matter may continue
in another form or in part. In deter-
mining whether two particular matters
are the same, the agency should con-
sider the extent to which the matters
involve the same basic facts, related
issues, the same or related parties,
time elapsed, the same confidential in-
formation, and the continuing exist-
ence of an important Federal interest.

Example 1: A Government employee was
substantially involved in the award of a
long-term contract to Z Company for the de-
velopment of alternative energy sources. Six
years after he terminates Government em-
ployment, the contract is still in effect, but
much of the technology has changed as have
many of the personnel. The Government pro-
poses to award a ‘‘follow on’ contract, in-
volving the same objective, after competi-
tive bidding. The employee may represent Q
Company in its proposals for the follow-on
contract, since Q Company’s proposed con-
tract is a different matter from the contract
with Z Company. He may also represent Z
Company in its efforts to continue as con-
tractor, if the agency determines on the
basis of facts referred to above, that the new
contract is significantly different in its par-
ticulars from the old. The former employee
should first consult his agency and request a
written determination before undertaking
any representation in the matter.

Example 2: A Government employee re-
viewed and approved certain wiretap applica-
tions. The prosecution of a person overheard
during the wiretap, although not originally
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targeted, must be regarded as part of the
same particular matter as the initial wiretap
application. The reason is that the validity
of the wiretap may be put in issue and many
of the facts giving rise to the wiretap appli-
cation would be involved. Other examples: See
§2637.201(b)(1), Example 1, and (c), Example 2.

(5) United States must be a party or
have an interest. The particular matter
must be one in which the United States
is a party, such as in a judicial or ad-
ministrative proceeding or a contract,
or in which it has a direct and substan-
tial interest. The importance of the
Federal interest in a matter can play a
role in determining whether two mat-
ters are the same particular matter.

Example 1: An attorney participated in pre-
paring the Government’s antitrust action
against Z Company. After leaving the Gov-
ernment, she may not represent Z Company
in a private antitrust action brought against
it by X Company on the same facts involved
in the Government action. Nor may she rep-
resent X Company in that matter. The inter-
est of the United States in preventing both
inconsistent results and the appearance of
impropriety in the same factual matter in-
volving the same party, Z Company, is direct
and substantial. However, if the Govern-
ment’s antitrust investigation or case is
closed, the United States no longer has a di-
rect and substantial interest in the case.

Example 2: A member of a Government
team providing technical assistance to a for-
eign country leaves and seeks to represent a
private contractor in making arrangements
with the Government to perform the same
service. The proposed new contract may or
may not be considered a separate matter, de-
pending upon whether the United States has
a national interest in maintaining the origi-
nal contract. The agency involved must be
consulted by the former employee before the
representation can be undertaken.

(d) ‘“‘Participate personally and sub-
stantially’>—(1) Basic requirements. The
restrictions of section 207(a) apply only
to those matters in which a former
Government employee had ‘‘personal
and substantial participation,” exer-
cised ‘‘through decision, approval, dis-
approval, recommendation, the ren-
dering of advice, investigation or oth-
erwise.” To participate ‘‘personally”
means directly, and includes the par-
ticipation of a subordinate when actu-
ally directed by the former Govern-
ment employee in the matter. ‘“Sub-
stantially,”” means that the employee’s
involvement must be of significance to
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the matter, or form a basis for a rea-
sonable appearance of such signifi-
cance. It requires more than official re-
sponsibility, knowledge, perfunctory
involvement, or involvement on an ad-
ministrative or peripheral issue. A
finding of substantiality should be
based not only on the effort devoted to
a matter, but on the importance of the
effort. While a series of peripheral in-
volvements may be insubstantial, the
single act of approving or participation
in a critical step may be substantial. It
is essential that the participation be
related to a ‘“‘particular matter involv-
ing a specific party.” (See paragraph
(c) of this section.) (See also §2637.203(f)
of this part.)

Example 1: If an officer personally approves
the departmental budget, he does not par-
ticipate substantially in the approval of all
items contained in the budget. His participa-
tion is substantial only in those cases where
a budget item is actually put in issue. Even
then, the former Government employee is
not disqualified with respect to an item if it
is a general program rather than a particular
matter involving a specific party. The
former Government employee may, however,
have official responsibility for such matters.
(See §2637.202(b).)

Example 2: A Government lawyer is not in
charge of, nor has official responsibility for a
particular case, but is frequently consulted
as to filings, discovery, and strategy. Such
an individual has personally and substan-
tially participated in the matter.

(2) Participation on ancillary matters.
An employee’s participation on sub-
jects not directly involving the sub-
stantive merits of a matter may not be
“‘substantial,” even if it is time-con-
suming. An employee whose responsi-
bility is the review of a matter solely
for compliance with administrative
control or budgetary considerations
and who reviews a particular matter
for such a purpose should not be re-
garded as having participated substan-
tially in the matter, except when such
considerations also are the subject of
the employee’s proposed representa-
tion. (See §2637.202(b)(3) of this part.)
Such an employee could theoretically
cause a halt in a program for non-
compliance with standards under his or
her jurisdiction, but lacks authority to
initiate a program or to disapprove it
on the basis of its substance.

§2637.202

(3) Role of official responsibility in de-
termining substantial participation. ‘Of-
ficial responsibility”” is defined in
§2637.202(b)(1). ‘‘Personal and substan-
tial participation” is different from
“official responsibility.” One’s respon-
sibility may, however, play a role in
determining the ‘‘substantiality’ of an
employee’s participation. For example,
ordinarily an employee’s forbearance
on a matter is not substantial partici-
pation. If, however, an employee is
charged with responsibility for review
of a matter and action cannot be un-
dertaken over his or her objection, the
result may be different. If the em-
ployee reviews a matter and passes it
on, his or her participation may be re-
garded as ‘‘substantial” even if he or
she claims merely to have engaged in
inaction.

(e) Agency responsibility in complex
cases. In certain complex factual cases,
the agency with which the former Gov-
ernment employee was associated is
likely to be in the best position to
make a determination as to certain
issues, for example, the identity or ex-
istence of a particular matter. Des-
ignated agency ethics officials should
provide advice promptly to former
Government employees who make in-
quiry on any matter arising under
these regulations.

§2637.202 Two-year restriction on any
former Government employee’s act-
ing as representative as to a par-
ticular matter for which the em-
ployee had official responsibility.

(a) Basic prohibition of 18 U.S.C.
207(b)(i). No former Government em-
ployee, within two years after termi-
nating employment by the TUnited
States, shall knowingly act as agent or
attorney for, or otherwise represent
any other person in any formal or in-
formal appearance before, or with the
intent to influence, make any oral or
written communication on behalf of
any other person (1) to the United
States, (2) in connection with any par-
ticular Government matter involving a
specific party (3) if such matter was ac-
tually pending under the employee’s
responsibility as an officer or employee
within period of one year prior to the
termination of such responsibility.

(b) ““Official responsibility’’—(1) Defini-
tion. ‘Official responsibility”’ is defined
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in 18 U.S.C. 202 as, ‘‘the direct adminis-
trative or operating authority, whether
intermediate or final, and either exer-
cisable alone or with others, and either
personally or through subordinates, to
approve, disapprove, or otherwise di-
rect Government actions.”

(2) Determining official responsibility.
Ordinarily, the scope of an employee’s
“official responsibility” is determined
by those areas assigned by statute, reg-
ulation, Executive Order, job descrip-
tion or delegation of authority. All
particular matters under consideration
in an agency are under the ‘‘official re-
sponsibility’”’ of the agency head, and
each is under that of any intermediate
supervisor having responsibility for an
employee who actually participates in
the matter within the scope of his or
her duties.

(3) Ancillary matters and official re-
sponsibility. ‘‘Administrative’ author-
ity as used in the foregoing definition
means authority for planning, orga-
nizing and controlling matters rather
than authority to review or make deci-
sions on ancillary aspects of a matter
such as the regularity of budgeting
procedures, public or community rela-
tions aspects, or equal employment op-
portunity considerations. Responsi-
bility for such an ancillary consider-
ation does not constitute responsibility
for the particular matter, except when
such a consideration is also the subject
of the employee’s proposed representa-
tion.

Example 1: An agency’s comptroller would
not have official responsibility for all pro-
grams in the agency, even though she must
review the budget, and all such programs are
contained in the budget.

Example 2: Within two years after termi-
nating employment, an agency’s former
comptroller is asked to represent Q Company
in a dispute arising under a contract which
was in effect during the comptroller’s ten-
ure. The dispute concerns an accounting for-
mula, under the contract, a matter as to
which a subordinate division of the comp-
troller’s office was consulted. She may not
represent Q Company on this matter.

(4) Knowledge of matter pending re-
quired. In order for a former employee
to be barred from representing another
as to a particular matter, he or she
need not have known, while employed
by the Government, that the matter
was pending under his or her official
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responsibility. However, the former
employee is not subject to the restric-
tion unless at the time of the proposed
representation of another, he or she
knows or learns that the matter had
been under his or her responsibility.
Ordinarily, a former employee who is
asked to represent another on a matter
will become aware of facts sufficient to
suggest the relationship of the prior
matter to his or her former agency. If
s0, he or she is under a duty to make
further inquiry, including direct con-
tact with an agency’s designated ethics
official where the matter is in doubt.

(5) Self-disqualification. A former em-
ployee cannot avoid the restrictions of
this section on the ground by self-dis-
qualification with respect to a matter
for which he or she otherwise had offi-
cial responsibility. However, self-dis-
qualification is effective to eliminate
the restriction of section 207(a).

(c) ‘““Actually pending.” ‘‘Actually
pending’’ means that the matter was in
fact referred to or under consideration
by persons within the employee’s area
of responsibility, not that it merely
could have been.

Example 1: A staff lawyer in a department’s
Office of General Counsel is consulted by
procurement officers on the correct resolu-
tion of a contractual matter involving Q
Company. The lawyer renders an opinion re-
solving the question. The same legal ques-
tion arises later in several contracts with
other companies, but none of the disputes
with such companies is referred to the Office
of the General Counsel. The General Counsel
has official responsibility for the determina-
tion of the Q Company matter. The other
matters were never ‘‘actually pending”’
under that responsibility, although as a the-
oretical matter, such responsibility extended
to all legal matters within the department.

(d) Other essential requirements. All
other requirements of the statute must
be met before the restriction on rep-
resentation applies. The same consider-
ations apply in determining the exist-
ence of a ‘‘particular matter involving
a specific party,” a representation in
an ‘‘appearance,”’ or ‘‘intent to influ-
ence,” and so forth as set forth under
§2637.201 of this part.

Example 1: During her tenure as head of an
agency, an officer’s subordinates undertook
major changes in agency enforcement stand-
ards involving occupational safety. Eighteen
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months after terminating Government em-
ployment, she is asked to represent Z Com-
pany which believes it is being unfairly
treated under the enforcement program. The
7Z Company matter first arose on a complaint
filed after the agency head terminated her
employment. She may represent Z Company
because the matter pending under her offi-
cial responsibility was not one involving ‘‘a
specific party.” (Moreover, the time-period
covered by 18 U.S.C. 207(c) has elapsed.)

(e) Measurement of two-year restriction
period. The statutory two-year period
is measured from the date when the
employee’s responsibility in a par-
ticular area ends, not from the termi-
nation of Government service, unless
the two occur simultaneously. The pro-
hibition applies to all particular mat-
ters subject to such responsibility in
the one-year period before termination
of such responsibility.

Example 1: The Director, Import/Export Di-
vision of A Agency retires after 26 years of
service and enters private industry as a con-
sultant. He will be restricted for two years
with respect to all matters which were actu-
ally pending under his official responsibility
in the year before his retirement.

Example 2: An employee transfers from a
position in A Agency to a position in B
Agency, and she leaves B Agency for private
employment 9 months later. In 15 months
she will be free of restriction insofar as mat-
ters which were pending under her responsi-
bility in A Agency in the year before her
transfer. She will be restricted for two years
in respect of B Agency matters which were
pending in the year before her departure for
private employment.

§2637.203 Two-year restriction on a
former senior employee’s assisting
in representing as to a matter in
which the employee participated
personally and substantially.

(a) Basic prohibition of 18 U.S.C.
207(b)(ii). No former Senior Employee
(see §2637.102(a)(6)), within two years
after terminating employment by the
United States, shall knowingly rep-
resent or aid, counsel, advise, consult,
or assist in representing any other per-
son by personal presence at any formal
or informal appearance, (1) before the
United States, (2) in connection with
any particular Government matter in-
volving a specific party, (3) in which
matter he or she participated person-
ally and substantially.

(b) Limitation to ‘‘representational’’ as-
sistance by ‘‘personal presence’’ at an ap-
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pearance. Section 207(b)(ii) is limited to
assistance ‘‘in representing’ another
person by ‘‘personal presence’” at an
“appearance’’ before the United States.
Different in scope from sections 207(a)
and 207(b)(i), it does not apply to as-
sistance in connection with an oral or
written communication made with an
intent to influence which does not in-
volve an appearance. Nor does it bar
assistance in preparation for either a
formal or informal personal appearance
or an appearance by written submis-
sion in a formal proceeding where the
former employee is not personally
present before the Government or a
Government employee. The provision is
designed to prevent the former Senior
Employee from playing any auxiliary
role during a negotiation proceeding or
similar transaction with the Govern-
ment so that he or she does not appear
to be lending personal influence to the
resolution of a matter and cannot do so
in fact.

Example 1: A former Senior Employee
makes suggestions as to the content of a let-
ter to be sent to the Government on a matter
in which he had participated. No violation
occurs.

(c) Managerial and other off-scene as-
sistance. The statute does not prohibit
a former Senior Employee’s advice and
assistance to his or her organization’s
representatives which does not involve
his or her personal presence at an ap-
pearance before the Government. The
former Senior Employee’s preparation
of documents to be presented in any
formal or informal proceeding does not
constitute personal presence at an ap-
pearance, even where submission of
such a document might technically
constitute an appearance.

Example 1: A former Senior Employee at-
tends a hearing on a matter in which she had
participated personally and substantially
while in the Government. She speaks with
the representative of a private party during
the hearing. A violation occurs if the former
Senior Employee lends assistance to the rep-
resentative in that conversation.

Example 2: A Senior Justice Department
lawyer personally works on an antitrust case
against Z Company. After leaving the De-
partment, she is asked to discuss legal strat-
egy with lawyers representing Z Company on
that same antitrust case, to write portions of
a brief and to direct the research of the staff
working on the case. Any such aid would not
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be prohibited by the statute, but would like-
ly be prohibited by professional disciplinary
rules.

(d) Representational assistance. The
statute seeks to prevent a former Sen-
ior Employee from making unfair use
of his or her prior governmental posi-
tion by prohibiting all forms of assist-
ance in the representation of another
when personally present at an appear-
ance, including giving advice as to how
the representation in an appearance
should be conducted, supplying infor-
mation, participating in drafting mate-
rials, or dealing with forensic or argu-
mentative matters (such as testimony,
methods of persuasion, or strategy of
presentation).

(e) Measurement of restriction period.
The statutory two-year period is meas-
ured from the date of termination of
employment in the Senior Employee
position held by the former employee
when he or she participated personally
and substantially in the matter in-
volved. (cf. §2637.202(e))

(f) Other Essential Requirements. All
conditions of the statutory prohibition
must be met. Specifically, the former
employee, (1) must have been a ‘‘Senior
Employee,” (2) who ‘‘participated per-
sonally and substantially” (See
§2637.201(d) of this part) in (3) a ‘‘par-
ticular matter involving a specific
party.” (See subpart §2637.201(c) of this
part.)

(g) General Examples:

Example 1: A Senior Federal Trade Com-
mission Employee, an economist by profes-
sion, participates in an investigation involv-
ing X Company, and a proceeding is com-
menced against X Company based on the in-
vestigation. After leaving the Commission,
he offers to serve as a consultant to the law-
yvers for X Company on certain economic
matters involved in the proceeding. He at-
tends the proceeding and at the close of each
day, meets in the lawyers’ office to advise
them. Such conduct violates the statute.

Example 2: A Senior Employee of the De-
partment of the Treasury participates in a
number of projects with universities and fi-
nancial research institutions funded by Gov-
ernment grants. After leaving the Govern-
ment, she becomes dean of a graduate school
of business which performs work under a
number of such grants. She may, in the dis-
charge of her duties, supervise research and
advise as to how funds under such a contract
should be allocated, whether or not these
matters are, as is likely, communicated to
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her former Department by the graduate
school’s representatives. (See §2637.204.)

Example 3: A Senior Defense Department
official participated personally and substan-
tially in a contract award to F Company for
fighter planes. After leaving the Depart-
ment, the former official goes to work for F
Company. Subsequently, F Company desires
to renegotiate prices and a pension provision
on the fighter plane contract, matters in
which dispute is anticipated. The former of-
ficial could not attend a meeting with Gov-
ernment employees at which such matters
will be discussed and give assistance to those
representing F Company in the negotiations.
He could generally render advice as long as
he remained absent from the negotiations.

Example 4: A Senior Justice Department
lawyer participated in an antitrust case
against Q Company, which is represented by
Y law firm. Immediately after leaving, the
Department, she goes to work with Y law
firm, and assists at a trial representing Q
Company in a different antitrust case, not
involving the allegations in the Government
case. Such assistance would not be barred be-
cause it does not occur in connection with
the same particular matter.

Example 5: A Senior Employee of the De-
partment of Health and Human Services
leaves to take a university position. The
former official’s new duties include various
HHS contracts which the university holds.
Some of the contracts were awarded by a di-
vision within HHS which was under her offi-
cial responsibility. She is not barred from as-
sistance in negotiations with respect to such
contracts, because the restriction applies
only to those matters in which she had par-
ticipated personally and substantially, not
to those matters for which she had official
responsibility. Note, however, that any par-
ticipation by her as a representative would
be barred by 18 U.S.C. 207(b)(i) as described in
§2637.202 of this part. (But see §2637.204.)

Example 6: A Senior scientist with the Food
and Drug Administration was personally and
substantially involved in a licensing pro-
ceeding concerning a specific drug. After
leaving the FDA, he is employed by the man-
ufacturer of the drug. There he engages in
research, indicating that the drug is safe and
effective, which his employer later presents
to FDA in connection with the proceeding.
He assists during this presentation. Such as-
sistance would normally be restricted but
may be allowed to the extent that the former
official is furnishing scientific information
to the Government. (See 18 U.S.C. 207(f) and
§2637.206 of this part.)

Example 7: A former Senior Employee of
the Federal Communications Commission
leaves the agency to join a graduate school
faculty. In one of his courses, which from
time to time includes Government employ-
ees, he discusses, unfavorably to the Com-
mission, a specific licensing case in which he
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was personally and substantially involved.
The restriction does not apply because the
conduct does not occur in connection with
any representational activities.

§2637.204 Omne-year restriction on a
former senior employee’s trans-
actions with former agency on a
particular matter, regardless of
prior involvement.

(a) Basic prohibition of 18 U.S.C. 207(c).
For a period of one year after termi-
nating employment by the TUnited
States, no former Senior Employee
(other than a special Government em-
ployee who serves for fewer than sixty
days in a calendar year) shall know-
ingly act as an agent or attorney for,
or otherwise represent, anyone in any
formal or informal appearance before,
or with the intent to influence, make
any written or oral communication on
behalf of anyone to (1) his or her
former department or agency, or any of
its officers or employees, (2) in connec-
tion with any particular Government
matter, whether or not involving a spe-
cific party, which is pending before
such department or agency, or in which
it has a direct and substantial interest.

(b) Transactions exempted from the
basic prohibition of 18 U.S.C. 207(c). The
prohibition set forth above shall not
apply to an appearance, a communica-
tion, or representation by a former
Senior Employee, who is:

(1) An elected official of a State or
local government, acting on behalf of
such government, or

(2) Whose principal occupation or em-
ployment is with (i) an agency or in-
strumentality of a State or local gov-
ernment, (ii) an accredited, degree-
granting institution of higher edu-
cation, as defined in section 1201(a) of
the Higher Education Act of 1965, or
(iii) a hospital or medical research or-
ganization, exempted and defined under
section 501(c)(3) of the Internal Rev-
enue Code of 1954, and the appearance,
communication, or representation is on
behalf of such government, institution,
hospital or organization.

Example 1: A former Senior Employee of
the Federal Highway Administration is ap-
pointed to the position of Secretary of
Transportation for the State of Kansas. He
would not be prohibited from transacting
business with his former agency concerning
new matters on behalf of the State. He
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would, however, be restricted as to 207(a) and
207(b) matters.

Example 2: A former Senior Employee of
the Department of Housing and Urban Devel-
opment establishes a consulting firm and is
engaged by the City of Los Angeles to aid it
in procuring a particular grant. He may not
represent Los Angeles before his former De-
partment because his ‘“‘principal occupation
or employment’’ is not with such city.

Example 3: A former Senior Employee of
the Department of Education founds a voca-
tional school for the training of legal para-
professionals and associated staff. He desires
to communicate with officials at his former
Department for the purpose of establishing a
program of assistance to such institutions.
He may not do so, since the vocational
school is not an ‘‘accredited, degree granting
institution of higher education.”

(¢) No prior involvement required. The
prohibition contained in this section
applies without regard to whether the
former Senior Employee had partici-
pated in, or had responsibility for, the
particular matter and includes matters
which first arise after the employee
leaves Government service. The section
aims at the possible use of personal in-
fluence based upon past Governmental
affiliations to facilitate the trans-
action of business.

(d) Specific parties unnecessary. The
particular matter in which the former
Senior Employee proposes to act before
his or her former agency need not be
one ‘‘involving specific parties,” and
thus is not limited to disputed pro-
ceedings or contracts in which a party
has already been identified. However,
the restriction does not encompass
every kind of matter, but only a par-
ticular one similar to those cited in the
statutory language, i.e., any judicial or
other proceeding, application, request
for a ruling or determination, contract,
claim, controversy, investigation,
charge, accusation, or arrest. Rule-
making is specifically included. Thus
such matters as the proposed adoption
of a regulation or interpretive ruling,
or an agency’s determination to under-
take a particular project or to open
such a project to competitive bidding
are covered. Not included are broad
technical areas and policy issues and
conceptual work done before a program
has become particularized into one or
more specific projects. The particular
matter must be pending before the
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agency or be one in which the agency
has a ‘‘direct and substantial interest.”

NoTE: Each post employment activity in
the examples in this section is assumed to
take place within one year of termination of
Government employment.

Example 1: A Senior Employee of the De-
partment of Health and Human Services
leaves Government employment for private
practice, and shortly thereafter telephones a
former associate urging that the Department
(a) adopt a new procedure to put a ceiling on
hospital costs; (b) not adopt a particular rule
proposed for drug testing; and (c) oppose a
bill pending in Congress relating to such
drug testing. He is prohibited from attempt-
ing to influence his former co-worker on any
of these matters. The first, not yet pending,
is of interest to the Department; the second
is pending in the Department; and the third
is pending elsewhere, and is of interest to the
Department. Note that the former Senior
Employee may, however, communicate the
same views to Congress, other agencies, the
public or the press.

Example 2: A recently retired Senior Em-
ployee of the Department of Defense believes
that the Department’s general emphasis on
manned aircraft is not in the national inter-
est. After his departure, he may continue to
argue the point to the Department.

(e) Element of controversy or influence
required. The prohibition on acting as a
representative or attempting to influ-
ence applies to situations in which
there is an appreciable element of ac-
tual or potential dispute or an applica-
tion or submission to obtain Govern-
ment rulings, benefits or approvals,
and not to a situation merely involv-
ing, for example: the transmission or
filing of a document that does not in-
volve an application for Government
benefit, approval or ruling; a request
for information; purely social or infor-
mational communications; or those re-
quired by law or regulations (in situa-
tions other than adversary pro-
ceedings). Each agency should, after
consulting with the Director or the At-
torney General, as appropriate, give
guidance on the kinds of applications,
filings and other matters which are not
prohibited by section 207(c).

Example 1: A former Senior Employee of
the Internal Revenue Service prepares and
mails a client’s tax return. This is not a pro-
hibited act. Should any controversy arise in
connection with the tax return, the former
employee may not represent the client, but
may be called upon to state how the return
was prepared.
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Example 2: A former Senior Employee of
the Securities and Exchange Commission
prepared and transmitted for filing to the
Commission a client’s annual report on form
10-K. This is not a violation, because the 10-
K is a disclosure report, not intended to ob-
tain a Government benefit or ruling.

Example 3: A former Senior Employee of
the Securities and Exchange Commission be-
comes executive vice-president of a major in-
dustrial corporation, registered under the
Securities Exchange Act of 1934. Pursuant to
Commission regulations, the officers of the
corporation are required to sign certain fil-
ings on behalf of the corporation, which are
transmitted to the Commission. The em-
ployee may review, concur or request
changes in, and sign any such filing required
to be transmitted to the Commission.

(f) Agency activity or interest in matter.
The restriction applies to the former
employee’s contacts with his or her
former agency in connection with a
matter before or of ‘‘direct and sub-
stantial interest’ to the agency.

Example 1: A former Senior Employee of
the Securities and Exchange Commission is
asked to represent Z Company in a new mat-
ter before the Commission, one in which the
former employee had no prior involvement.
He may not do so.

Example 2: The matter in the foregoing ex-
ample is referred to the Department of Jus-
tice for prosecution, and the former em-
ployee is asked for the first time to rep-
resent Z Company in the criminal pro-
ceeding. The matter is likely to be of direct
and substantial interest to the Commission.
If so, the former employee may not commu-
nicate with the Commission in the matter.
However, the former Senior Employee may
communicate with the Commission in order
to determine whether it asserts a direct and
substantial interest in the criminal pro-
ceeding. In the event of a negative answer to
the question, the former Senior Employee
may communicate with the Commission.

Example 3: In connection with an entirely
new matter a former Senior Employee of the
Securities and Exchange Commission under-
takes the representation of Z Company in
private litigation brought by Q Company,
(e.g., a private action arising under the Secu-
rities Exchange Act of 1934). Before the suit
was commenced, there was no actual expres-
sion of interest by the Commission in the
matter. As the litigation develops, an impor-
tant question of statutory interpretation is
raised, and the Commission files a brief as
amicus curiae (friend of the court). The
former Senior Employee may respond to the
brief and need not withdraw from representa-
tion of Z Company, but he may not other-
wise communicate with the Commission in
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the matter. If the Commission were to com-
mence a proceeding or investigation again, Z
Company on the basis of the same facts in-
volved in the private litigation, the former
employee could continue his representation
in the private litigation, but could not rep-
resent Z Company in the Commission’s pro-
ceeding until after the expiration of one year
from the termination of his employment
with the Commission.

[NOTE: Where an agency becomes a party
to a proceeding subsequent to its commence-
ment, the question whether a former Senior
Employee may continue representation
should ordinarily be decided by the court on
a motion for disqualification in the par-
ticular circumstances.]

Example 4: In connection with a new mat-
ter, a former Senior Employee of the Federal
Food and Drug Administration, since retired
to private law practice, is asked to consult
and assist in the preparation of briefs to be
filed with the Administration on a new par-
ticular matter. He may do so, but he should
not sign briefs or other communications or
take any other action that might constitute
an appearance.

(g) Application or proposals for funding
of research. In connection with any ap-
plication or proposal for Government
funding of research, the restrictions of
this section do not prevent a former
Senior Employee from assuming re-
sponsibility for the direction or con-
duct of such research and from pro-
viding scientific or technological infor-
mation to the Senior Employee’s
former agency regarding such research.
The former Senior Employee may not,
however, submit the application on be-
half of the applicant or argue for its
approval or funding by the agency.

Example 1: A former Senior Employee of
the National Institute of Health (NIH), em-
ployed by a non-exempt research institute,
prepares an application to NIH for a research
contract. The application is submitted to
NIH by the institute and lists the Senior
Employee as principal investigator. The Sen-
ior Employee does not violate 18 U.S.C. 207(c)
by preparing the application or by being list-
ed as principal investigator, since these are
not representational activities. He may also
sign an assurance to NIH, as part of the ap-
plication, that he will be responsible for the
scientific and technical direction and con-
duct of the project if an award is made. He
may also communicate with NIH to provide
scientific or technical information on the ap-
plication, including presentation to NIH per-
sonnel at the research site, so long as he
does not argue for approval or funding of the
application.

§2637.204

(h) Personal matters. Unlike the provi-
sions of subsections 207(a) and (b) the
restrictions of this section apply when
the former Senior Employee seeks to
represent himself or herself. However,
they do not apply to appearances or
communications concerning matters of
a personal and individual nature, such
as personal income taxes, pension bene-
fits, or the application of any provision
of these regulations to an undertaking
proposed by a Senior Employee. (See 18
U.S.C. 207().) A former Senior Em-
ployee may also appear pro se (on his or
her own behalf) in any litigation or ad-
ministrative proceeding, involving the
individual’s former agency. The former
employee may not contact his or her
former agency in order to secure an
item of business, except for (1) discus-
sions in contemplation of being em-
ployed by the agency as a consultant
or otherwise; or (2) a proposal to fur-
nish scientific or technological infor-
mation to the Government.

Example 1: Any former Government Em-
ployee may contact his or her former agency
to seek information or determinations as to
matters in question under these regulations
or under 18 U.S.C. 207, such as whether a par-
ticular matter is considered to have been
under the employee’s official responsibility,
whether a matter is one in which the agency
asserts a direct and substantial interest, or
whether a current matter is considered to be
the same as that in which the employee had
been involved.

(i) Statements based on special knowl-
edge. The restrictions of the section do
not prevent a former Senior Employee
from making or providing a statement,
which is based on the former Senior
Employee’s own special knowledge in
the particular area that is the subject
matter of the statement, provided that
no compensation is thereby received,
other than that regularly provided by
law or regulation for witnesses. (See 18
U.S.C. 207(1).)

Example 1: A former Senior Employee may
make any statement of his own views to his
former agency on any subject matter in
which he has no substantial pecuniary inter-
ests, acting on his own behalf.

Example 2: A former Senior Employee is
called by his successor at the agency for the
purpose of eliciting some information on a
matter in which he had been involved in an
official capacity. His response is not prohib-
ited.
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Example 3: A former Senior Employee may
recommend an individual to her former
agency for employment, based on her own
personal knowledge of the individual’s quali-
fications and character.

(j) Measurement of one-year restriction
period. The statutory one-year period is
measured from the date when the indi-
vidual’s responsibility as a Senior Em-
ployee in a particular agency ends, not
from the termination of Government
service, unless the two occur simulta-
neously. (See §2637.202(e).)

§2637.205 Limitation of restrictions of
18 U.S.C. 207(c) to less than that
whole of a department or agency.

(a) Authority. There are two methods
by which the application of the one-
year ‘‘cooling-off” prohibition of 18
U.S.C. 207(c) may be limited to less
than the entirety of a department or
agency. First, 18 U.S.C. 207(e) provides
that the Director may by rule des-
ignate as ‘‘separate’ a statutory agen-
cy or bureau which exercises functions
that are distinct and separate from the
remaining functions of the parent de-
partment or agency of which it is part.
(see §2637.214) Second, under the provi-
sions of 18 U.S.C. 207(d)(1)(C), the Direc-
tor may restrict the application of the
prohibition as to a former employee
(other than one who served in an Exec-
utive Level position or at a uniformed
service grade level of 0-9 and above) in-
sofar as it affects his or her commu-
nications with persons in an unrelated
agency or bureau within his former
parent department or agency which has
separate and distinct subject matter
jurisdiction from the agency or bureau
in which he or she served. (see
§2637.215)

(b) Distinctions between the 18 U.S.C.
207(e) and 207(d)(1)(C) provisions. (1) The
authority granted by 18 U.S.C. 207(e) is
applicable solely to a separate statutory
agency or bureau, that is, one created
by statute or the functions of which
are expressly referred to by statute in
such a way that is appears that Con-
gress intended that its functions were
to be separable. A determination made
under this 18 U.S.C. 207(e) does not,
however, benefit former heads of the
separate statutory agency or bureau.
Such a determination does, however,
work to the benefit of other employees
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at Executive Level or at uniformed
service grade level of 0-9 or above.

(2) The determination made pursuant
to section 207(d)(1)(C) is intended to
provide similar recognition of separa-
bility where the subordinate agency or
bureau has been administratively cre-
ated. A determination of such separa-
bility does inure to the benefit of the
head of the separate component if he is
a Senior Employee designated by the
Director. However, the determination
is not beneficial to persons, including
the head of a separate component, in
positions at Executive Level or serving
at uniformed service grade level of 0-9
above.

(c) Separate Statutory Components—(1)
Procedure. Each agency shall notify the
Director, in writing, of any separate
statutory agency or bureau which it
desires to submit for such designation
under 18 U.S.C. 207(e), providing:

(i) A description of the functions of
the agency or bureau, indicating the
basis on which such functions are
claimed to be distinct and separate
from the parent organization;

(ii) The separate statutory basis of
the agency or bureau; and

(iii) Identification of those positions
in the parent agency with official re-
sponsibility for supervision of such sep-
arate statutory agency or bureau.

(2) Standards. A parent agency may
propose as a ‘‘separate’” statutory
agency an agency or bureau (i) created
specifically by statute, (ii) the func-
tions of which are expressly referred to
by statute in such a way as to indicate
that a separate component was in-
tended or (iii) which is the successor to
either of the foregoing; but a decision
as to the sufficiency of the statutory
authority as well as the separability of
functions shall be reserved to the Di-
rector, OGE.

(3) Effect of designation. If a subordi-
nate part of an agency is designated as
‘“‘separate’” by the Director, then Sen-
ior Employees of such separate agency
and those of the parent agency are not
subject to the restrictions of section
207(c) as to each others’ agencies—ex-
cept that the prohibition of section
207(c) remains applicable to the former
head of a ‘‘separate’ subordinate agen-
cy and to former Senior Employees of
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the parent agency whose official re-
sponsibility included supervision of the
subordinate agency.

Example 1: A former Senior Employee of
the Product Agency in Executive Depart-
ment leaves and joins a law firm which rep-
resents Q Corporation. Product Agency has
been designated by the Director as separate
from Executive Department. The former em-
ployee is not restricted from representing
the Q Corporation on a new matter before
the Executive Department.

(d) Separate Nonstatutory Compo-
nents—(1) Procedure. BEach agency may
notify the Director, in writing, of a
component agency, bureau or office
having separate and distinct subject
matter jurisdiction which it desires to
submit for designation under 18 U.S.C.
207(d)(1)(C), providing:

(i) A description of the subject mat-
ter jurisdiction of such component, in-
dicating the basis on which such juris-
diction is claimed to be separate and
distinct from certain other agencies,
bureaus and offices of the parent agen-
ey,

(ii) A description of the nature of the
connections and interactions between
such component and certain other
agencies, bureaus or offices of the par-
ent agency indicating the basis on
which the component is claimed to be
unrelated;

(iii) A statement of the basis on
which it is claimed that no potential
exists for use by former Senior Em-
ployees of such component of undue in-
fluence or unfair advantage with re-
spect to the named other agencies, bu-
reaus or offices of the parent agency,
based on past Government service; and

(iv) Identification of those organiza-
tional units of the parent agency hav-
ing administrative or operational au-
thority over such component agency,
bureau or office.

(2) Standards. (i) A parent agency
may propose as ‘‘separate’ from other
parts of a department or agency any
agency or bureau having subject mat-
ter jurisdiction separate and distinct
from one or more other portions of the
department or agency accompanied by
a showing that there would be no po-
tential for use of undue influence or
unfair advantage based upon past Gov-
ernment service if a former employee
of one such subordinate agency or bu-
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reau communicated with employees of
such other portions of the department
or agency.

(ii) A determination under this sec-
tion rests solely with the Director,
OGE, and is available only for those
subordinate components which would,
but for the lack of a statutory basis,
qualify for separate agency treatment
under 18 U.S.C. 207(e).

(iii) Where one component has super-
visory authority over another, the two
components may not be considered sep-
arate and distinct for purposes of this
section.

(iv) The requirement of ‘‘separate
and distinct subject matter jurisdic-
tion”” may be met in at least two ways.
First, the substantive areas of coverage
may be distinct. For example, an office
or bureau within the parent agency
may handle only maritime matters.
Second, the regional area of coverage
may be different. For example, one re-
gional office may, on appropriate facts,
be considered separate and distinct
from other regional offices and from
the parent agency—except for the bu-
reau or office in the parent agency
which is responsible for its supervision.

(v) It is necessary to specify the ‘“‘un-
related agency or bureau within the
same department or agency’ as to
which it is recommended that post em-
ployment communication be per-
mitted. For example, one bureau may
involve a subject matter distinct from
some, but not all, parts of the parent
department. Attempts to fractionalize
a department could, however, become
deeply complicated and involve dif-
ficult judgments and fact-finding. OGE
will not usually act on such cases, and
submissions should be confined to rel-
atively clear cases.

(3) Effect of determination. If a compo-
nent agency, bureau or office is deter-
mined to be separate by the Director,
then Senior Employees of such compo-
nent are not subject to the restrictions
of 18 U.S.C. 207(c) and §2637.204 as to
the remaining agencies, bureaus or of-
fices of the parent agency (except cer-
tain such agencies, bureaus or offices
as specified in §2637.215)—except that
the prohibition of section 207(c) and
§2637.204 shall remain applicable (i) to
those former Senior Employees of such
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component who served in positions des-
ignated by 18 U.S.C. 207(d)(1)(A) and (B)
and (ii) to former Senior Employees of
such component with respect to the
parent agency (as defined in
§2637.205(e)). Such limited application
of 18 U.S.C. 207(c) may be available for
the head of a separate component, un-
like the limitation of 18 U.S.C. 207(e),
as determined by the Director.

Example 1: In the Department of Justice,
while the Antitrust Division may be ‘‘sepa-
rate’ from other Divisions, it is not separate
from the immediate office of the Attorney
General.

§2637.206 Exemption for scientific and
technological information.

(a) Exemption. The making of commu-
nications solely for the purpose of fur-
nishing scientific or technological in-
formation pursuant to agency proce-
dures is exempt from all prohibitions
and restrictions set forth in §§2637.201—
2637.204 of these regulations (sub-
sections (a), (b), and (c¢) of 18 U.S.C.
207). This exemption allows the free ex-
change of such information regardless
of a former Government employee’s
prior participation in or responsibility
for the matter. The former Senior Em-
ployee should not argue for the accept-
ance of a proposal. The exemption is
not limited to communications consti-
tuting the furnishing of information,
but includes those ‘‘for the purpose of”’
doing so. No violation occurs when, for
example, a former Government em-
ployee working on a project makes
contact to determine the kind and
form of information required, or the
adequacy of information already sup-
plied, so long as agency procedures are
satisfied.

Example 1: A project manager, regardless of
prior involvement in a particular matter,
may contact the Government to determine
deficiencies in system design or perform-
ance, furnish scientific or technological in-
formation relating to a solution or approach
to a problem, seek related information from
the Government; advise and supervise others
who are involved as to such matters; and
meet with Government technical experts for
such purpose; provided in each case that
there is compliance with such agency regula-
tions as have been issued.

(b) Necessary information. Scientific
and technological information includes
feasibility, risk, cost, and speed of im-
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plementation, when necessary to ap-
preciate fairly the practical signifi-
cance of the information. The Govern-
ment may and should be fully informed
of the significance of scientific and
technological alternatives.

(c) Intent to influence. The furnishing
of meritorious or convincing scientific
or technological proposals does not
constitute an intent to influence. (See
§2637.201(b)(7) of this part.)

(d) Ezxpert testimony. This exemption
does not include testimony as an ‘‘ex-
pert” in adversary proceedings in a
matter in which the United States is
involved or has an interest. Such testi-
mony is governed by regulations set
forth in §2637.208. As to assistance as
an expert or consultant, see
§2637.203(g), Example 7.

(e) Agency responsibility for procedures.
The primary responsibility for devel-
oping procedures to guide activity
under this exemption lies with each
agency, so that such procedures com-
port with the particular characteristics
of agency programs and needs. Such
procedures will be reviewed periodi-
cally by the Director. In promulgating
procedures, an agency may take into
consideration: Limiting communica-
tions to certain formats which are
least conducive to the use of personal
influence; segregating, to the extent
possible, meetings and presentations
involving matters of technical sub-
stance from those involving other as-
pects of the relationship; requiring
that the designated agency ethics offi-
cial be informed of instances where the
exemption is used; or employing more
restrictive practices in circumstances
involving either immediate competi-
tion for contracts or applications for
grants than in those involving an ongo-
ing project.

§2637.207 Exemption for persons with
special qualification in a technical
discipline.

(a) Applicability. A former Govern-
ment employee may be exempted from
the restrictions on post employment
practices if the head of the agency con-
cerned with the particular matter, in
consultation with the Director, exe-
cutes a certification published in the
FEDERAL REGISTER that such former
Government employee has outstanding
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qualifications in a scientific, techno-
logical, or other technical discipline; is
acting with respect to a particular
matter which requires such qualifica-
tions; and that the national interest
would be served by such former Gov-
ernment employee’s participation.

(b) When appropriate. This exemption
should generally be utilized only where
the former Government employee’s in-
volvement is needed on so continuous
and comprehensive a basis that compli-
ance with the procedures adopted for
the communication of technical infor-
mation (see §2637.206), or other actions
to isolate the former Government em-
ployee from other aspects of the mat-
ter, would be burdensome and imprac-
tical.

(c) Certification authority. Certifi-
cation should take place at no lower
level than the head of the agency, the
deputy thereof, or in the absence of
both, the acting agency head. Con-
sultation with the Director shall pre-
cede any certification. The exemption
takes place upon the execution of the
certification, provided that it is trans-
mitted to the FEDERAL REGISTER for
publication.

(d) Agency registry. An agency may
establish a registry for current employ-
ees, wherein the nature of their quali-
fications in one or more technical
fields is certified after review by a su-
pervisor, as a basis for establishing
such qualifications in connection with,
and to expedite, a later request for cer-
tification, should the mnecessity for
such request arise.

§2637.208 Testimony and statements
under oath or subject to penalty of
perjury.

(a) Statutory basis. Section 207(h) pro-
vides:

‘““Nothing in this section shall prevent a
former officer or employee from giving testi-
mony under oath, or from making state-
ments required to be made under penalty of
perjury.”’

(b) Applicability. A former Govern-
ment employee may testify before any
court, board, commission, or legisla-
tive body with respect to matters of
fact within the personal knowledge of
the former Government employee. This
provision does not, however, allow a
former Government employee, other-
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wise barred under 18 U.S.C. 207 (a), (b),
or (c) to testify on behalf of another as
an expert witness except: (1) To the ex-
tent that the former employee may
testify from personal knowledge as to
occurrences which are relevant to the
issues in the proceeding, including
those in which the former Government
employee participated, utilizing his or
her expertise, or (2) in any proceeding
where it is determined that another ex-
pert in the field cannot practically be
obtained; that it is impracticable for
the facts or opinions on the same sub-
ject to be obtained by other means, and
that the former Government employ-
ee’s testimony is required in the inter-
est of justice.

(c) Statements under penalty of perjury.
A former Government employee may
make any statement required to be
made under penalty of perjury, such as
those required in registration state-
ments for securities, tax returns, or se-
curity clearances. The exception does
not, however, permit a former em-
ployee to submit pleadings, applica-
tions, or other documents in a rep-
resentational capacity on behalf of an-
other merely because the attorney or
other representative must sign the doc-
uments under oath or penalty of per-
jury.

§2637.209 Partners of present or
former Government employees.

(a) Scope. Section 207(g) of 18 U.S.C.
prohibits a partner of a current Gov-
ernment employee from acting as
agent or attorney before the United
States in a particular Government
matter in which such Government em-
ployee participates, or did participate,
personally and substantially. To the
extent such section involves the activi-
ties of current Government employees
and their partners, it is beyond the
scope of these regulations.

(b) Imputation. Neither the Act nor
these regulations impute the restric-
tions on former employees to partners
or associates of such employees. Impu-
tation of the restrictions of sections
207 (b)(ii) and (c) to partners of former
employees would be inappropriate for
the additional reason that section
207(b)(ii) itself restricts secondary-level
activity, and section 207(c) is directed
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at the exercise of influence personal to
the former Senior Employee.

§2637.210 Officials of a State; officials
of corporations created by an Act of
Congress and public international
organizations.

For purposes of sections 207 (a), (b)
and (c) of title 18 U.S.C.:

(a) An official whose powers are es-
tablished by the constitution of any
State of the United States does not act
on behalf of ‘‘any other person’” or
“‘anyone’ when acting in his or her of-
ficial capacity, but rather constitutes
the official authority of the State; and

(b) A former employee does not en-
gage in unlawful activity when he or
she acts on behalf of (1) a corporation
specifically created by an Act of Con-
gress if any of its directors is currently
appointed by the United States; or (2)
any public international organization
if he or she serves by nomination or re-
quest of the United States or on tem-
porary assignment from any agency.

§2637.211 Standards and procedures
for designating senior employee po-
sitions pursuant to 18 U.S.C. 207(d).

(a) Definitions. As used in these regu-
lations, Senior Employee refers to any
person specified in or designated pursu-
ant to 18 U.S.C. 207(d)(1); that is, em-
ployed by the United States:

(1) At a rate of pay specified or fixed
according to subchapter II of chapter 53
of title 5, U.S.C., generally known as
‘“‘Executive Level;” or

(2) On active duty as a commissioned
officer of a uniformed service in a pay
grade of 0-9 or above as described in 37
U.S.C. 201; or

(3) In a position in any pay system
for which the basic rate of pay is equal
to or greater than that for GS-17 as
prescribed by 5 U.S.C. 5332 or positions
which are established within the Sen-
ior Executive Service (SES) pursuant
to the Civil Service Reform Act of 1978,
or positions of active duty commis-
sioned officers of the uniformed serv-
ices assigned to pay grade 0-7 and 0-8,
as described in 37 U.S.C. 201, and who
has significant decision-making or su-
pervisory responsibilities, as des-
ignated by the Director, pursuant to
paragraph (b) of this section.

(b) Designation procedures. The fol-
lowing procedures will be followed in
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designation of Senior Employee posi-
tions pursuant to 18 U.S.C. 207(d)(1)(C):

(1) Positions at GS-17 and 18 level, Sen-
ior Executive Service, and pay grades 0-7
and 0-8 of the uniformed services. The
following are designated effective Feb-
ruary 28, 1980, unless exempted as pro-
vided in paragraph (b)(2) of this sec-
tion: All positions classified at GS-17
or above in the General Schedule; those
in any other pay system, the rate of
pay for which is at least that of grade
GS-17; those in the Senior Executive
Service; and those active duty uni-
formed service officers serving in pay
grades 0-7 and 0-8. Each agency head
shall submit to the Director, by May
15, 1979 and on every May 15 thereafter,
a report consisting of: (i) a description
of all positions as set forth in this
paragraph; (ii) the agency’s rec-
ommendation as to those positions
that should not be designated, based on
standards established in these regula-
tions or any other reason; and (iii) the
basis and reasons for each such rec-
ommendation. After making such addi-
tional inquiries as appear desirable, the
Director will determine which posi-
tions should be exempt. Notwith-
standing the foregoing, the effective
date for Executive Level positions,
whether or not included in the Senior
Executive Service, is July 1, 1979.

(2) Standards for designation and ex-
emption. Positions, or classes of posi-
tions, which do not have significant de-
cision-making or supervisory responsi-
bility will be exempted from designa-
tion. Initial exemptions will be retro-
active. Classes of positions which may
be considered for exemption are those
in which decision-making responsi-
bility does not regularly extend to
major policy issues within the agency
or in which supervisory responsibility
extends to less than all of a direc-
torate, bureau or department which
has major policy or operational respon-
sibility. The foregoing may include,
without limitation, special assistants,
technical and professional advisors to
persons who make policy decisions,
those involved primarily in research
and technical work, and administrative
law judges.

(3) Senior Executive Service. The estab-
lishment of positions within the Senior
Executive Service pursuant to the Civil
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Service Reform Act of 1978 is the re-
sponsibility of the Office of Personnel
Management. The choice of an indi-
vidual to enter or not to enter the Sen-
ior Executive Service is not a relevant
factor in the designation under these
regulations of a position held by such
person.

4) “Rate of pay.” As used in the defi-
nition of Senior Employee, the ‘‘rate of
pay’’ is that specified by or pursuant to
law without regard to the ceiling limi-
tations of section 5308 or section 5373 of
title 5 U.S.C.; except that an individual
in an executive level or GS-17 or 18 po-
sition is deemed to be employed at the
rate of pay specified for that position.
Increases in pay due to ‘‘steps’ are not
considered in determining pay grade or
level.

(c) Differential designation. Where ap-
propriate, the Director may designate
positions for purposes of 18 TU.S.C.
207(c) without designating the posi-
tions for purposes of 18 U.S.C. 207(b)(ii).

Example 1: It may be determined that a
given position or class of positions will be re-
stricted as to contact in the first post em-
ployment year, but not as to assisting in rep-
resentation.

(d) Fair notice of designation. No Sen-
ior Employee designation made pursu-
ant to 18 U.S.C. 207(d)(1)(C) will be ef-
fective until the last day of the fifth
full calendar month after the first pub-
lication of a notice by the Director of
intention to designate; except as indi-
cated in paragraph (i) of this section,
and as to a person first occupying the
position after such notice is published.
The designation in paragraph (b)(1) of
this section and the comparable des-
ignation in the interim regulations of
April 3, 1979 (44 FR 19974) constitutes
notice.

(e) “Acting’’ or temporary positions. An
individual may serve in a position des-
ignated pursuant to 18 U.S.C. 207(d) for
up to 60 days in an ‘‘acting’” or tem-
porary capacity without being subject
to those restrictions which specially
apply to such positions, unless such in-
dividual (1) was transferred or detailed
from another designated position, or (2)
without a significant break in con-
tinuity, is named permanently to such
position.

(f) Special Govermment Employee. A
Special Government Employee who
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serves on 60 days or less in a given cal-
endar year may serve in a designated
position without being subject to the
restrictions which specially apply to
such position. A Special Government
Employee is deemed to serve only on
those days actually engaged in work
for the Government under his or her
Special Government Employee ar-
rangement.

(g) Publication. Positions designated
by the Director pursuant to 18 U.S.C.
207(d)(1)(C) and not exempted will be
published in the FEDERAL REGISTER.

(h) Computation of time. An individual
who transfers from a designated posi-
tion to one that is not designated shall
compute the commencement of the
time periods contained in 18 U.S.C. 207
(b)(ii) and (c¢) from the time of such
transfer, except as indicated in para-
graph (i) of this section. (See
§2637.202(e).)

(i) Position shifting. In any case where
a person transfers from a designated
position to one that is not, the agency
head shall within one month transmit
to the Director a report reciting the
functions of each position, the reason
for the transfer, and the identities of
the prior holder of the position as-
sumed and the successor, if any, to the
position departed. If the Director des-
ignates the newly assumed position
pursuant to section 207(d)(1)(C) of title
18 U.S.C., such designation shall be ef-
fective retroactively to the date of
transfer notwithstanding paragraph (d)
of this section.

(j) Revocation of Designations. In the
event the Director determines that a
position previously designated should
not have been, the designation will be
revoked. Except for designations made
under paragraph (i) of this section, the
revocation may be made retroactive if
the initial designation is determined to
have been erroneous or if there is a
change in standards for designation ap-
plicable to the position. Retroactive ef-
fect will not be given where the basis
for revocation is a change in the func-
tions or importance of a position.
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§2637.212 Administrative enforcement
proceedings.

(a) Basic procedures. The following
basic guidelines for administrative en-
forcement of restrictions on post em-
ployment activities are designed to ex-
pedite consultation with the Director
as required pursuant to section 207(j) of
title 18 U.S.C.

(1) Delegation. The head of an agency
may delegate his or her authority
under this subpart.

(2) Initiation of administrative discipli-
nary hearing. (i) On receipt of informa-
tion regarding a possible violation of 18
U.S.C. 207, and after determining that
such information appears substan-
tiated, the agency head shall expedi-
tiously provide such information, along
with any comments or agency regula-
tions, to the Director and to the Crimi-
nal Division, Department of Justice.
The agency should coordinate any in-
vestigation on administrative action
with the Department of Justice to
avoid prejudicing criminal proceedings,
unless the Department of Justice com-
municates to the Agency that it does
not intend to initiate criminal prosecu-
tion.

(ii) Whenever an agency has deter-
mined after appropriate review that
there is reasonable cause to believe
that a former Government employee
has violated any of these regulations or
18 U.S.C. 207(a), (b), or (¢), it may ini-
tiate an administrative disciplinary
proceeding by providing the former
Government employee with notice as
defined in paragraph (a)(3) of this sec-
tion. Agencies may establish proce-
dures to protect the privacy of former
employees as to allegations made prior
to a determination of sufficient cause
to initiate an administrative discipli-
nary hearing.

(3) Adequate mnotice. (i) An agency
must provide a former Government em-
ployee with adequate notice of an in-
tention to institute a proceeding and
an opportunity for a hearing.

(ii) Notice to the former Government
employee must include:

(A) A statement of allegations (and
the basis thereof) sufficiently detailed
to enable the former Government em-
ployee to prepare an adequate defense;

(B) Notification of the right to a
hearing; and

5 CFR Ch. XVI (1-1-06 Edition)

(C) An explanation of the method by
which a hearing may be requested.

(4) Presiding official. (i) The presiding
official at proceedings under this sub-
part shall be the agency head or an in-
dividual to whom the agency head has
delegated authority to make an initial
decision (hereinafter referred to as
“‘examiner’’).

(ii) Appropriate qualifications shall
be established for examiners.

(iii) An examiner shall be impartial.
No individual who has participated in
any manner in the decision to initiate
the proceedings may serve as an exam-
iner in those proceedings.

(5) Time, date and place. (i) The hear-
ing shall be conducted at a reasonable
time, date, and place.

(ii) In setting a hearing date, the pre-
siding official shall give due regard to
the former Government employee’s
need for:

(A) Adequate time to prepare a de-
fense properly, and

(B) An expeditious resolution of alle-
gations that may be damaging to his or
her reputation.

(6) Hearing rights. A hearing shall in-
clude, at a minimum, the following
rights:

(i) To represent oneself or to be rep-
resented by counsel,

(ii) To introduce and examine wit-
nesses and to submit physical evidence,

(iii) To confront and cross-examine
adverse witnesses,

(iv) To present oral argument, and

(v) To receive a transcript or record-
ing of the proceedings, on request.

(7) Burden of proof. In any hearing
under this subpart, the agency has the
burden of proof and must establish sub-
stantial evidence of a violation.

(8) Hearing decision. (i) The presiding
official shall make a determination ex-
clusively on matters of record in the
proceeding, and shall set forth in the
decision all findings of fact and conclu-
sions of law relevant to the matters at
issue.

(ii) Within a reasonable period of the
date of an initial decision, as set by the
agency, either party may appeal the
decision to the agency head. The agen-
cy head shall base his or her decision
on such appeal solely on the record of
the proceedings or those portions
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thereof cited by the parties to limit the
issues.

(iii) If the agency head modifies or
reverses the initial decision, he or she
shall specify such findings of fact and
conclusions of law as are different from
those of the hearing examiner.

(9) Administrative sanctions. The agen-
cy head may take appropriate action in
the case of any individual who was
found in violation of 18 U.S.C. 207 (a),
(b), or (c) of these regulations after a
final administrative decision or who
failed to request a hearing after receiv-
ing adequate notice, by:

(i) Prohibiting the individual from
making, on behalf of any other person
except the United States, any formal
or informal appearance before, or, with
the intent to influence, any oral or
written communication to, such de-
partment or agency on any matter of
business for a period not to exceed five
years, which may be accomplished by
directing agency employees to refuse
to participate in any such appearance
or to accept any such communication;
or

(ii) Taking other appropriate discipli-
nary action.

(10) Judicial review. Any person found
to have participated in a violation of 18
U.S.C. 207 (a), (b), or (c) of these regula-
tions may seek judicial review of the
administrative determination.

(11) Consultation and review. KEach
agency shall submit a copy of its proce-
dures for administrative enforcement
to the Director.

§2637.213 Effective date of restric-
tions.

(a) Persons affected. Any person who
holds a Government position after
June 30, 1979, becomes subject to any
additional restrictions relating to the
holder of that position contained in the
amendments to 18 U.S.C. 207 as set
forth in these regulations. Restrictions
which depend on the designation of a
position by the Director shall become
applicable on the date such designation
becomes effective.

(b) Fair notice of substantive changes.
No change in the substance of these
regulations shall become effective with
respect to a Government employee who
is adversely affected by such change
until and unless such employee re-

§2637.216

mains in a position to which such
change is applicable for a period of five
months following the first publication
of a regulation in final form, reflecting
or prescribing such change, or unless
such employee accepts such a position
after the publication.

§2637.214 Separate statutory agencies:
Designations.

NoTE: Part 2637 provides guidance con-
cerning the prior version of 18 U.S.C. 207
(1988) as it continues to apply to individuals
who terminated Government service (or a
““‘Senior” Government position) before Janu-
ary 1, 1991. However, since no former ‘‘Senior
Employee’” who terminated service before
that date could any longer be subject to the
one-year restriction of section 207(c) of 18
U.S.C. as it existed prior to its amendment
by the Ethics Reform Act of 1989, the listing
of separate statutory agencies that pre-
viously appeared in §2637.214 has been de-
leted.

[57 FR 62468, Dec. 31, 1992]

§2637.215 Separate components of
agencies or bureaus: Designations.

NoTE: Part 2637 provides guidance con-
cerning the prior version of 18 U.S.C. 207
(1988) as it continues to apply to individuals
who terminated Government service (or a
‘‘Senior’” Government position) before Janu-
ary 1, 1991. However, since no former ‘‘Senior
Employee’” who terminated service before
that date could any longer be subject to the
one-year restriction of section 207(c) of 18
U.S.C. as it existed prior to its amendment
by the Ethics Reform Act of 1989, the listing
of separate components that previously ap-
peared in §2637.215 has been deleted.

[67 FR 62468, Dec. 31, 1992]

§2637.216
tions.

NoTE: Part 2637 provides guidance con-
cerning the prior version of 18 U.S.C. 207
(1988) as it continues to apply to individuals
who terminated Government service (or a
‘‘Senior” Government position) before Janu-
ary 1, 1991. However, since no former ‘‘Senior
Employee”” who terminated service before
that date could any longer be subject to ei-
ther the two-year restriction of section
207(b)(ii) or the one-year restriction of sec-
tion 207(c) of 18 U.S.C. as they existed prior
to their amendment by the Ethics Reform
Act of 1989, the listing of ‘‘Senior Employee’’
positions that previously appeared in
§2637.216 has been deleted.

[67 FR 62468, Dec. 31, 1992]

“Senior Employee” designa-
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